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Court of Appeals of the District of Columbia. 


No. 4336. 

Ruby Lee Minar, Plaintiff in Error, 

vs. 

Edna J. Sheehy. 


1 Municipal Court of the District of Columbia. 

. A-2416. 

Ruby Lee Minar, Plaintiff, 
vs. 

Edna J. Sheehy, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Amended Declaration. 

Filed March 10, 1925. 

In the Municipal Court of the District of Columbia. 

A-2416. 

Ruby Lee Minar, Plaintiff, 
vs. 

Edna J. Sheehy, Defendant. 

Amended Declaration. 

By leave of the Court first had and obtained, the plaintiff hereby 
files her amended declaration as follows: 

Count 1. 

The plaintiff sues the defendant for that theretofore, to wit, on 
or about the 14th day of June, 1922, and for a long time prior to 
said date and continuously since said date, the plaintiff has been en- 
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gaged in business in the Distriet of Columbia as a real estate agent 
and broker, and on or about said date and for sometime previous 
thereto and sul>sequent thereto, the plaintiff had in her employ as 
a salesman and agent engaged as a real estate salesman, one Clinton 
C. Brown; that sometime prior to the 14th day of June, 10*22, the 
defendant did promise and agree with the plaintiff through her 
said agent and employee, that if the plaintiff' or her said agent 
furnished or procured a purchaser who was ready, willing and able 
to purchase the property known as 122 7th Street, N. \\\, in the 
City of Washington, District of Columbia, she, the said defendant, 
would pay to the plaintiff the usual commission on the purchase 
price agreed upon for the sale of said premises that would he 
customarily paid to real estate agents and brokers in the District of 
Columbia; that on or about the 20th day of June, 1022, the plain¬ 
tiff. through her said agent, did procure a purchaser ready. 

3 willing and able to buy said property upon certain terms and 
conditions which the defendant promised and agreed to accept. 

and the said purchaser which the plaintiff obtained as aforesaid did 
at all times offer to do and perform all the conditions on his part 
which were to be done and performed under the terms of a written 
contract for the purchase of said property dated June 14, 1922, and 
amended under date of June 20. 1922, but the defendant failed and 
refused to carry out the terms of said contract upon her part to be 
performed, and failed and refused to convey or have conveyed to 
the said purchaser the said property, or to have signed and executed a 
deed to said property, and failed and refused to pay the commission 
which was due the plaintiff for her services, which had been earned 
bv the plaintiff, and which the defendant contracted to pay; and 
there is due and owing by the defendant to the plaintiff the usual 
commission paid to real estate agents and brokers in the District of 
Columbia, to wit. the sum of 5 per cent on the first Five Thousand 
($5,000) Dollars of the said purchase price of the said property, 
and 3 per cent upon the remaining amount of the said purchase 
price, to wit. a total of Five Hundred and Five ($505) Dollars, to¬ 
gether with interest from the 9th day of Septcmlx'r. 1922, besides 
costs. 

Count 2. 

The plaintiff sues the defendant for that heretofore, to wit, on or 
about the 14th day of June, 1922, and for a long time prior to said 
date and continuously since said date the plaintiff has been engaged 
in business in the District of Columbia as a real estate agent and 
broker, and on or about said date and for some time prior thereto 
and subsequent thereto, the plaintiff had in her employ as a sales¬ 
man and agent engaged as a real estate salesman one Clinton C. 
Brown, that on or about the said 14th day of June, 1922, the de¬ 
fendant held herself out and represented to the plaintiff and 

4 her said agent and employee that she was duly and law¬ 
fully authorized and empowered to enter into a contract as 

attorney for the owner of property known as 1220 7th Street. X. W\. 
City of Washington. District of Columbia, for the sale of said prop- 
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crty, and did promise and agree with the plaintiff through her said 
agent and employee that if the plaintiff or her agent as aforesaid 
furnished or procured a purchaser who was ready, willing and able 
to purchase said property, she, the said defendant, would pay to the 
plaintiff the usual commission on the purchase price agreed upon 
for the sale of said property that would be customarily paid to real 
estate brokers and agents in the District of Columbia; that acting 
upon the good faith of said representations made by the defendant, 
the plaintiff through her said agent on or about the 20th day of 
June, 1922, did procure a purchaser ready, willing and able to buy 
said property uj>on the terms and conditions which the defendant 
promised and agreed to accept, and the defendant did, in an agree¬ 
ment. and contract in writing signed by her promise and agree to 
sell the said property to the purchaser procured by the plaintiff, in 
accordance with the terms and conditions contained in said written 
agreement, which was made on the 14th day of June, 1922, and 
amended on the 20th day of June, 1922, but so it is that the said 
defendant erroneously and wrongfully misrepresented the facts to 
the plaintiff, and in truth and in fact was not the duly and lawfully 
authorized agent of the owners of said property, and was not em¬ 
powered to enter into a contract to sell said property, and although 
the purchaser obtained by the plaintiff made a proj>er and lawful 
tender of all money and things upon his part to be performed to 
complete and carry out the terms of said written agreement, the 
defendant failed and refused to carrv out the terms of the contract 
and agreement in writing upon her part to be performed, and failed 
and refused to convey or have conveyed to the said purchaser 
5 of said proj>erty, or to have signed and executed a deed to 
said property, although a proper and lawful deed was ten¬ 
dered to her for execution and signature; and the plaintiff' says that 
by reason of the misrepresentations made by the defendant, and 
the breach of the express and implied warranty of authority on her 
part, the plaintiff has been damaged to the extent of the usual com¬ 
mission paid to real estate brokers and agents in the District of 
Columbia, to wit, the sum of Five Hundred and Five ($505) Dol¬ 
lars, l>esides costs. 

Count 3. 

The plaintiff sues the defendant for that heretofore, to wit, on or 
about the 14th day of June, 1922, and for a long time previous to 
said date and continuously since said date, the plaintiff has been 
engaged in business in the District of Columbia as a real estate 
broker and agent, and on or about said date and for some time pre¬ 
vious thereto and subsequent thereto, the plaintiff had in her em¬ 
ploy as a salesman and agent engaged as a real estate salesman, 
one Clinton C. Brown, that on or about said 14th day of June, 
1922, and subsequent thereto, the defendant held herself out and 
represented to the plaintiff and her said agent and employee that 
she was duly and lawfully authorized and empowered to enter into 
a contract and sell property known as 1220 7th Street, N. W., 
City of Washington, District of Columbia, and did promise and 
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agree with the plaintiff and her said agent and employee that, if 
the plaintiff or her agent furnished or procured a purchaser who 
was ready, willing and able to purchase said property, she would 
pay to the plaintiff the usual commission upon the purchase price 
agreed uj)on for the sale of said premises that would he customarily 
paid to real estate brokers and agents in the District of Columbia; 
that on or about the 20th day of June, 1022, the plaintiff and her 
said agent and employee did procure a purchaser ready, will- 

6 ing and able to buy said property upon the terms and 
conditions which the defendant promised and agreed to ac¬ 
cept, and the defendant did, in an agreement and contract in writ¬ 
ing signed by her as attorney for owner, and the said defendant at 
the same time being a part owner of said property, promise and 
agree to sell the said property to the said purchaser, Philip Loketch, 
and an agreement in writing for the sale and purchase of said prop¬ 
erty, to wit, 1220 7th Street, N. W\, City of Washington, District 
of Columbia, for the purchase price of Thirteen Thousand Five 
Hundred ($18,500) Dollars, was duly made, executed and signed 
by the defendant, as attorney for owner, the said defendant at the 
same time being a part owner of said property, and the said pur¬ 
chaser Philip Loketch and the plaintiff through her agent and 
employee Clinton C. Brown. The said purchaser, Philip Loketch, 
made a pro]>er and lawful tender of all moneys and things upon 
his part to be performed to complete and carry out the terms of 
said agreement in writing, signed as aforesaid, within the time re¬ 
quired for performance upon his part in the said agreement and 
contract in writing, but the defendant failed and refused to carry 
out the terms of the said contract and agreement in writing iq>on 
her part to he performed, and failed and refused to convey or have 
conveyed to the said purchaser the said property or to have signed 
and executed a deed to said property, although a proper and lawful 
deed was tendered to her for execution and signature; and the de¬ 
fendant failed and refused to pay to the plaintiff the commission 
which was contracted on her part to be paid; and there is due 
and owing by the defendant to the plaintiff the usual commission 
paid to real estate brokers and agents in the District of Columbia, 
to wit, the sum of five per cent, upon the first Five Thousand 
($5,000) Dollars of the said purchase price of the said property 
and three per cent, upon the remaining amount of said purchase 

price, to wit, a total of Five Hundred and Five ($505) Dol- 

7 lars, together with interest thereon from the 9th day of Sep¬ 
tember, 1922, besides costs. 

Count 4. 

The plaintiff sues the defendant for that heretofore, to wit, on or 
about tiie 14th day of June, 1922, and for a long time previous to 
said date and continuously since said date, the plaintiff has been 
engaged in the District of Columbia as a real estate broker and agent, 
and on or about said date and for sometime previous thereto and 
subsequent thereto, the plaintiff had in her employ as a salesman and 
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agent engaged as a real estate salesman, one Clinton C. Brown; that 
on or about said 14th day of June, 1922, and subsequent thereto, 
the defendant held herself out and represented to the plaintiff and 
her said agent and employee that she was duly and lawfully au¬ 
thorized and empowered to enter into a contraet and sell property 
known as 1220 7th Street, N. W\, City of Washington, District of 
Columbia, and did promise and agree with the plaintiff and her 
said agent and employee that, if the plaintiff or her agent furnished 
or procured a purchaser who was ready, willing and able to purchase 
said property, she would pay to the plaintiff the usual commission 
upon the purchase price agreed upon for the sale of said premises 
that would be customarily paid to real estate brokers and agents in 
the District of Columbia,-and the defendant did personally obligate 
herself for the payment of said commission; that on or about the 
20th day of June, 1922, the plaintiff and her said agent and em¬ 
ployee did procure a purchaser ready, willing and able to buy said 
property upon the terms and conditions which the defendant prom¬ 
ised and agreed to accept, and the defendant did, in an agreement 
and contract in writing signed by her, promise and agree to sell 
the said property to the said purchaser, Philip Ivoketch, and an agree¬ 
ment in writing for the sale and purchase of said property to 
<S the wit, 1220 7th Street, N. W., City of Washington, Dis¬ 
trict of Columbia, for the purchase price of Thirteen Thou¬ 
sand Five Hundred ($13,500) Dollars, was duly made, executed and 
signed by the defendant and the said purchaser Philip Loketch and 
the plaintiff through her agent and employee Clinton C. Brown. 
The said purchaser Philip Loketch made a proper and lawful tender 
of all money and things upon his part to be performed to complete 
and carry out the terms of said agreement in writing signed as afore¬ 
said within the time required for performance upon his part in the 
said agreement and contract in writing, but the defendant failed 
and refused to carry out the terms of the said contract and agreement 
in writing upon her part to be performed, and failed and refused 
to convey or have conveyed to the said purchaser the said property 
or to have signed and executed a deed to said property, although 
a proper and lawful deed was tendered to her for execution and signa¬ 
ture, and the defendant failed and refused to pay to the plaintiff 
the commission which was contracted on her part to be paid; and 
there is due and owing hy the defendant to the plaintiff the usual 
commission paid to real estate brokers and agents in the District of 
Columbia, to wit, the sum of five per cent, upon the first Five Thou¬ 
sand ($5,000) Dollars of the said purchase price of the said property 
and three per cent, upon the remaining amount of said purchase 
price, to wit, a total of Five Hundred and Five ($505) Dollars, to¬ 
gether with interest from the 9th day of September, 1922, and the 
plaintiff claims Five Hundred and Five ($505) Dollars, with in¬ 
terest thereon from the 9th day of September, 1922, besides costs. 

G. P. McGLUE, 

LEON PRETZFELDER, 

Attorneys for Plaintiff, 
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9 Bill of Particulars. 

Filed March 10, 1925. 

******* 

Edna J. Sheehy to Ruby Lee Minar, Debtor. 

To commission as real estate broker and agent for services 
rendered in procuring a purchaser, to wit, Philip Loketch, 
ready, willing and able to purchase property known as 
Number 1220 Seventh Street, N. W., Washington, D. C., 
for the purchase price of $13,500.00, promised and agreed 
to be paid by the said Edna J. Sheehy to the said Ruby 

Lee Minar. $505.00 

Together with interest from September 9, 1922. 

G. P McGLUE 
LEON PRETZFELDER, 

A ttorneys for Plaintiff. 


A ffidavit of Merit. 

Filed March 10, 1925. 

******* 

Ruby Lee Minar, being first duly sworn on oath according to law 
deposes and says that, on the 14th day of June, 1922, and for a long 
time previous thereto and continuously since that date, she has been 
engaged in the business and occupation of a real estate broker and 
agent in the District of Columbia ; that for sometime previous to the 
said 14th day of June, 1922, and for some months thereafter, one 
Clinton C. Rrown was in her employment in the capacity of a sales¬ 
man ; that said Clinton C. Brown, acting as her agent and employee 
in her capacity as a real estate broker and agent doing business in 
the District of Columbia, was authorized by the defendant to 
10 procure a purchaser for certain property located in the Dis¬ 
trict of Columbia, known as Number 1220 Seventh Street, 
N. W., and in his said capacity as aforesaid and as the agent and 
employee as aforesaid of the plaintiff as aforesaid, did on or about 
the 14th day of June, 1922, secure an offer in writing from a pros¬ 
pective purchaser, to wit, one Philip Loketch, of the District of Co¬ 
lumbia, whereby the said prospective purchaser agreed to purchase 
said property for the price of Thirteen Thousand ($13,000) Dollars 
cash payment, and delivered to the plaintiff through her said agent 
and employee Clinton C. Brown, the sum of Five Hundred ($500) 
Dollars as a deposit to be applied as part payment in purchase of the 
said property; that said offer and agreement in writing signed by the 
prospective purchaser, Philip Loketch, as purchaser, and the plain¬ 
tiff Ruby Lee Minar as agent, by her said agent and employee Clinton 
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C. Brown, was submitted for approval to the said Edna J. Sheehy, 
the defendant in this cause; that the said Edna J. Sheehy had in¬ 
formed the plaintiff and her said agent and employee Clinton C. 
Brown that she had full authority and power to approve and accept 
an offer or agreement to purchase said property upon such terms as 
would be acceptable to her; that, after said offer and agreement in 
writing signed as aforesaid had been delivered to the said defendant 
Edna J. Sheehy, the said defendant, on or about June 20, 1922, sub¬ 
mitted a counter proposition or conditional acceptance of said offer 
and agreement in writing, said counter proposition or conditional 
acceptance being in writing on the back or reverse side of said offer 
and agreement, and the said counter proposition or conditional ac¬ 
ceptance was signed by the defendant as more fully set forth in the 
copy of said agreement hereinafter set forth, the said defendant sign¬ 
ing the said paper writing as attorney for owner, and the said 
defendant was also at the time aforesaid a part owner of said prop¬ 
erty; and that immediately thereafter, to wit, on or about the 
11 same day, to wit, June 20, 1922, the said counter proposition 
or conditional acceptance was agreed to and accepted by the 
said prospective purchaser, Philip Loketch, as purchaser, and was 
also signed bv the plaintiff Ruby Lee Minar, as agent, by her said 
agent and employee Clinton C. Brown, and the defendant notified of 
said acceptance on or before the 21st day of June, 1922. 

The said offer and agreement, including the counter proposition or 
conditional acceptance of the defendant were in words and figures as 
follows: 

“Ruby Lee Minar, City and Suburban Realty, 421 Evans Building. 

Telephone Main 1145. 

Washington, D. C., June 14, 1922. 

Received of Philip Loketch the sum of Five Hundred ($500) Dol¬ 
lars, as a deposit to be applied as part payment in purchase of the 
following-described real estate in Washington, D. C. — Lot —, 
Square —, with all improvements thereon, known as No. 1220 Sev¬ 
enth Street, N. W., according to the following terms: Price of prop- 
ertv Thirteen Thousand ($13,000) Dollars subject to trust of — 
($—) which — agree — to — Cash payment, $13,000 — Balance 
— Sold free of liens; all taxes, rents, and interest paid to date of set¬ 
tlement. Title good or deposit refunded. Conveyancing, revenue 
stamps, and recording at cost of purchaser, who hereby agrees to 
make full settlement in aecordance with above terms in 90 davs from 
this date or deposit to be forfeited. Possession subject to existing 
lease. I hereby agree to complete the above purehase according to 
terms stated. ‘ PHILIP LOKETCH, 

Purchaser. 

RUBY LEE MINAR, 

A gent. 

CLINTON C. BROWN. 
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Approved: 

Owner.’' 

(On tlie reverse or back of said offer and agreement:) 

“June 20, 1922. 

“I accept the within offer on tlie within property provided the 
price is raised to $18,500 all cash or will accept $13,500 and 

12 take back a first trust of $0,000.00 on said property for three 
(3) years at 7 r 7 , balance to be paid me in cash. Interest pay¬ 
able semi-annually. Property known as 1220 Seventh Street, N. W\, 
Washington, subject to present lease. This offer to expire in seven 
(7) days. I agree to pay the usual commission. 

EDNA J. SHEE-Y, 

Attorney for Owner. 
PHILIP LOKETCH, 

Pu re ha.se r. 

HU BY LEE MINAR, 

Agent. 

(CLINTON C. BROWN.)” 

That immediately thereafter an order for the examination of title 

%/ 

to said property was placed with the Lawyers’ Title Insurance Com¬ 
pany of the District of Columbia, on behalf of the purchaser, Philip 
Loketch, and the said sum of Five Hundred ($500) Dollars received 
by the plaintiff as the agent of the defendant was thereafter tendeml 
to the defendant by the plaintiff, but the said defendant refused to 
accept the same and the said sum of Five Hundred ($500) Dollars 
received as a deposit and part payment of the purchase price of the 
said property was without delay played in the hands of the said Law¬ 
yers’ Title Insurance Company to be held by them for the benefit of 
the defendant and subject to delivery to her on demand or in part 
payment of the purchase price in settlement of the side of said prop¬ 
erty as referred to in the said agreement in writing, and the defend¬ 
ant so notified at once. 

Plaintiff further says that the defendant had promised and agreed 
to pay to the plaintiff the usual commission for procuring a pur¬ 
chaser for said property for the said price of Thirteen Thousand Five 
Hundred ($13,500) Dollars, as more fully set forth in the agree¬ 
ment and contract in writing heretofore set out in this affidavit: that 
the said usual commission as referred to in said agreement and as 
promised and agreed to by the defendant was the usual commission 
paid to real estate brokers and agents in the District of Columbia in 
cases where a purchaser is produced ready, willing and able to pur¬ 
chase the property upon the price and terms agreed upon, to 

13 wit. five per cent upon the first Five Thousand ($5,000) Dol¬ 
lars of the purchase price and three per cent upon all amount 

over and above the said sum of Five Thousand ($5,000) Dollars; 
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that the said purchaser, Philip Loketch, has at all times and now 
stands ready, willing and able to purchase the said property, and did 
within the time stated in said contract and agreement in writing, to 
wit, within 90 days from the said date of June 14, 1922, tender to 
the defendant the amount or sum in legal tender and moneys of the 
United States, to wit, Seven Thousand Five Hundred ($7,500) Dol¬ 
lars, and proper, complete and lawful first trust of Six Thousand 
($(>,000) Dollars on said property for three years at seven per cent 
interest, payable semi-annually as provided by the terms of said con¬ 
tract and agreement in writing, and further notified the defendant 
that he, the said purchaser, stood ready, willing and able to do all 
things that would or may he necessary to fully carry out and per¬ 
form said agreement upon his part to be performed, but the defend¬ 
ant has failed and refused to carry out and perform the said contract 
and agreement upon her part to be performed, the fact being that 
the said defendant did not have full authority and power to approve 
and accept an offer or agreement to purchase of said property on be¬ 
half of the various owners of the property, but the said defendant 
herself at that time was a part owner of the said property. 

Complainant further says that she has fully earned and is entitled 
to the usual commission upon the purchase price of said property, 
to wit, Thirteen Thousand Five Hundred ($13,500) Dollars, said 
usual commission being the total sum of Five Hundred and Five 
($505) Dollars, and there is due and owing by the defendant to the 
plaintiff the said sum of Five Hundred and Five ($505) Dollars, 
and the plaintiff claims of the defendant the sum of Five Hundred 
and Five ($505) Dollars together with interest from the 9th 
14 day of September, 1922, exclusive of all set-offs and just 
grounds of defense, and costs of this suit. 

RUBY LEE MINAR. 

Subscribed and sworn to before me this 10th day of March, A. D. 
1925. 

\NOTARIAL SEAL. ) ALFRED E. LEWIS, 

Notary Public, D. C. 

Demurrer. 

Filed March 10, 1925. 

******* 

The defendant savs the declaration is bad in substance. 

O. H. OSTERMAN, 
Attorney for Defendant. 

The matters of law to be argued in support of the above demurrer 
are as follows: 

1. It is apparent upon the face of the declaration that the counts 
contained therein, are as a matter of law, inconsistant, incongruous, 
and repugnant. 
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2. It is apparent upon the face of the declaration and the affidavit 
in support of same that the alleged cause of action is brought against 
the defendant improperly and contrary to law. 

3. It is apparent upon the face of the declaration and the affidavit 
of support of same that the alleged cause of action is insufficient as a 
matter of law as against the defendant. 

4. It is apparent upon the face of the declaration and the affi¬ 
davit in support of same that the plaintiff according to law and in 
the manner and form in which said declaration is drawn does not 

set forth a cause of action against the defendant. 

15 5. It is apparent upon the face of the declaration that a 

cause of action ex delicto and ex contractu in the same count, 
is combined as a matter of law. 


Acknowledgement of Service. 

Sendee of the above demurrer is acknowledged this 16th dav of 
March A. I). 1925. 

LEON PRETZFELDER, 

Attorney for Plaintiff. 


Order. 

Entered April 3, 1925, Minutes 17, P. 88. 

******* 

Upon consideration of defendant’s demurrer to plaintiffs amended 
declaration in the above-entitled cause filed herein, it is ordered that 
said demurrer he. and the same is hereby sustained. 

%j 

Memoranda. 

******* 

Writ of error from Court of Appeals received and notice of the 
granting of same sent to defendant in error on April 30, 1925. 

Bill of exceptions submitted May 7, 1925, minutes 17, page 132. 
Bill of exceptions settled, signed and ordered of record nunc pro 
tunc May 12, 1925, minutes 17, page 132. 

10 Filed Apr. 30. 1925. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Mary O’Toole, 
Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you. between Ruby Lee Minar. plaintiff, and Edna J. Sheehy, de¬ 
fendant, No. A-2416, a manifest error hath happened, to the great 


RUBY LEE MINAR VS. EDNA J. SHEEHY. ' 


11 


damage of the said plaintiff, as by her complaint appears. We 
being willing that error, if any hath Keen, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court of Appeals at 
Washington, within 20 days from the settling of the bill of excep¬ 
tions, or within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being inspected, the 
said Court of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and customs of 
the United States should be done. 


Witness the Honorable George E. Martin, Chief Justice of the 
said Court of Appeals, the 30th day of April, in the year of our Lord 
one thousand nine hundred and twenty five. 

[Seal of Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeal* 

of the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Apr. 30, 1925. Municipal Court; District of 
Columbia. 


17 Filed May 12, 1925. Municipal Court, District of Columbia. 
In the Municipal Court of the District of Columbia. 

No. A-2416. 


Ruby Lee Minar, Plaintiff, 
vs. 

Edna J. Sheehy, Defendant. 

Notice of Bill of Exceptions. 

O. II. Osterman, Esq., 

Attorney for Defendant: 

Please take notice that within bill of exceptions will be called to 
the attention of and submitted to Judge O’Toole on Thursday, May 
7, 1925, at 10 o’clock A. M., or as soon thereafter as counsel can be 
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lieard, for the purpose of having the same signed and sealed by the 
Court. 

G. PERCY McGLUE, 

LEON PRETZFELDER, 

Attorneys for Plaintiff. 

Service of the foregoing notice, and copy of said bill of exceptions 
acknowledged this 4th dav of Mav, 1925. 

(). H. OSTERMAN, 
Attorney for Defendant. 

18 Filed May 12, 1925. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

No. A-2416. 

Ruby Lee Mixar, Plaintiff, 
vs. 

Enx.\ J. Sheehy, Defendant. 

Plaintiff's Bill of Exceptions. 

Be it remembered that on the 10th day of Februarv, 1925. the 
plaintiff instituted the above-entitled action in the Municipal Court 
of the District of Columbia, to recover from the defendant the sum 
of Five Hundred and Five ($505) Dollars, with interest thereon 
from the 9th day of September, A. D., 1922, representing commis¬ 
sion claimed to be-due for procuring a purchaser of premises known 
as 1220 Seventh Street, N. \\\, in the City of Washington, District 
of Columbia, to which declaration, the defendant, by her counsel, 
tiled a demurrer on the 27th day of February, 1925; that a hearing 
was had on this demurrer on the 3rd day of March. 1925, at the 
conclusion of which an order was entered sustaining the demurrer, 
and granting the plaintiff leave to amend the declaration. 

The plaintiff by her counsel, on the 10th day of March, 1925, 
filed an amended declaration in four counts, a bill of particulars, and 
affidavit of merit, and on the Kith day of March, 1925, the defend¬ 
ant, by her counsel, filed a demurrer to said amended declaration; 
that a hearing was had on said demurrer on the 19th day of March. 
1925, and the matter taken under consideration, a decision on said 
demurrer was reserved; that on the 3rd day of April, 1925, a judg¬ 
ment was entered in the cause sustaining the demurrer to the 
amended declaration. 

The plaintiff, by her counsel, elected to stand upon the amended 
declaration, and noted an exception to the action of the Court in 
sustaining said demurrer to the amended declaration, judgment 
on which was entered on the 3rd day of April, 1925, as aforesaid. 

All the foregoing proceedings were had and an exception taken as 
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above set forth, and the plaintiff requests the Court to sign 

19 this, her bill of exceptions, which is granted, and the Court 
accordingly signs this, the plaintiff's bill of exceptions, on 

this 12th day of May, 1925. 

MARY O’TOOLE, 

Judge. 

20 Assignment of Errors. 

Filed May 12, 1925. 

******* 

The plaintiff assigns as reversible error the ruling of the trial 
judge in sustaining defendant’s demurrer to plaintiff’s amended 
declaration, judgment thereon having been entered on April 3, 1925. 

G. PERCY McGLUE, 

LEON PRETZFELDER, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed May 12, 1925. 

******* 

To the Clerk of said Court: 

Please prepare transcript of record to the Court of Appeals in the 
above entitled cause to include the following: 

1. Amended declaration, bill of particulars, and affidavit of merit 
filed March 10, 1925. 

2. Defendant's demurrer to said declaration filed March 10, 1925. 

3. Memorandum of* judgment sustaining said demurrer entered 
on April 3, 1925. 

4. Memorandum of action of Court of Appeals in granting plain¬ 
tiff's petition for writ of error. 

5. Memorandum of submission of bill of exceptions, and the bill 
of exceptions. 

0. Assignment of error. 

7. This designation. 

G. PERCY McGLUE, 

LEON PRETZFELDER, 

Attorneys for Plaintiff. 

*21 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
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according to direction of counsel herein filed, copy of winch is made 
part of this transcript, in cause At Law No. A-2416, wherein Ruby 
I^ee Minar is plaintiff, and Edna J. Sheehy is defendant, as the same 
that remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of May, 1925. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk . 

Endorsed on cover: District of Columbia Municipal Court. No. 
4336. Rubv Lee Minar, plaintiff in error, vs. Edna J. Sheehy. 
Court of Appeals, District of Columbia. Filed May 19, 1925. 
Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals,Distort of Columbia 

October Term, 1925. 


No. 4336 


RUBY LEE MINAR, PLAINTIFF IN ERROR 

vs. 

EDNA J. SHEEHY, DEFENDANT IN ERROR. 


In Error to the Municipal Court of the 
District of Columbia. 


BRIEF FOR PLAINTIFF IN ERROR. 


I. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Munici¬ 
pal Court of the District of Columbia, sustaining a 
demurrer filed by defendant in error (hereinafter 
called the defendant) to amended declaration filed 
by plaintiff in error (hereinafter called the plain¬ 
tiff). 


I 



Plaintiff’s original declaration alleged that she 
was a real estate broker in the District of Columbia, 
and that defendant represented that she was author¬ 
ized to enter into a contract for the sale of premises 
1220 Seventh St., N. W., Washington, D. C., and 
promised that if the plaintiff procured a purchaser 
for same, she would pay the plaintiff the usual com¬ 
mission ; that plaintiff procured a purchaser and de¬ 
fendant signed a contract for the sale of said prop¬ 
erty and the purchaser did all things on his part to 
be done, but defendant failed and refused to carry 
out the terms of the contract, wherefor plaintiff 
claimed the amount of real estate commission due 
her in the sum of Five Hundred and Five ($505) 
Dollars, with interest from September 9, 1922. 

To this declaration defendant filed a demurrer 
which was sustained. 

Thereupon, the plaintiff filed an amended declara¬ 
tion in four counts, to which defendant also filed a 
demurrer, which demurrer was also sustained from 
the judgment sustaining which, the plaintiff applied 
for a writ of error, which was granted. 

II. 

ASSIGNMENT OF ERROR. 

The plaintiff assigns as reversible error the rul¬ 
ing of the trial judge in sustaining defendant’s de¬ 
murrer to plaintiff’s amended declaration, judgment 
thereon having been entered on April 3, 1925. 

III. 

ARGUMENT ON THE LAW. 

The plaintiff’s amended declaration was filed on 
March 10, 1925, and was in four counts (R., pgs. 1 
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to 5, inclusive) and succinctly stated, the substantial 
allegations of the four counts are as follows: 

Count 1. 

Plaintiff alleges that ,she is a real estate broker 
and the defendant requested plaintiff to procure a 
purchaser for the premises 1220 Seventh St., N. W., 
and agreed to pay the usual commission on the pur¬ 
chase price; that plaintiff procured such a pur¬ 
chaser, and defendant failed to consummate the 
sale, and plaintiff claimed the amount of commission 
due her, which defendant had contracted to pay. 

Count 2. 

Plaintiff alleges that the defendant represented 
that she was duly authorized and empowered, as 
attorney for the owners, to make a contract for the 
sale of said premises, and promised that if the plain¬ 
tiff obtained a purchaser for same, the defendant 
would pay the usual commission on the purchase 
price; that the plaintiff did obtain such a purchaser, 
and the defendant entered into a contract in writing 
for the sale of said property, but that the defendant 
wrongfully misrepresented the facts to the plaintiff, 
and was not the duly authorized and empowered 
agent of the owners, and was not empowered to 
enter into a contract to sell said property, and failed 
and refused to carry out the terms of the contract, 
and that by reason of the misrepresentations made 
by the defendant, and the breach of the express and 
implied warranty of authority on her part, the 
plaintiff had been damaged in the amount of the 
usual commission, being the sum of Five Hundred 
and Five ($505) Dollars, which amount plaintiff 
claims. 
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Count 3. 


The plaintiff alleges that the defendant repre¬ 
sented that she was the duly and lawful authorized 
agent to negotiate the sale of the said premises, and 
promised plaintiff that if she obtained a purchaser 
for same, the defendant would pay the usual com¬ 
mission; that the plaintiff obtained such a pur¬ 
chaser; that the defendant signed a contract for 
the sale of said property, same being signed as 
attorney for owner, and the defendant at the same 
time being a part owner of said property; that the 
defendant failed to consummate the sale, and re¬ 
fused to pay the plaintiff the commission which she 
had contracted to pay, and plaintiff claims the 
amount due, being the sum of Five Hundred and 
Five ($505) Dollars. 

Count 4. 

Plaintiff alleges that the defendant represented 
that she was duly authorized to negotiate the sale 
of said premises; that she promised the plaintiff 
that if she would obtain a purchaser for same that 
she would pay the usual commission; that plaintiff 
did obtain such a purchaser, and the defendant en¬ 
tered into a written contract for the sale of said 
property, in which said contract the defendant obli¬ 
gated herself personally to pay the commission; 
that the defendant failed to consummate the deal, 
and that there became due to the plaintiff the sum 
of Five Hundred and Five ($505) Dollars, which 
the defendant had personally agreed to pay. 

To the amended declaration, the defendant filed 
a demurrer (R., 9-10), the grounds of which are 
substantially as follows: 
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1. That the counts are inconsistent, incongruous 
and repugnant. 

2. That the cause of action is brought against the 
defendant improperly and contrary to law. 

3. That the cause of action is insufficient as a 
matter of law as against the defendant. 

4. That a good cause of action is not set forth 
against the defendant in the manner and form in 
which the declaration is drawn. 

5. That a cause of action ex delicto and ex con¬ 
tractu is combined in the same count. 


ARGUMENT ON THE DECLARATION. 

Count 1. 

The first count of the declaration sets up a very 
simple cause of action; it merely alleges that the 
defendant promised the plaintiff if she would obtain 
a purchaser for the property in question, that the 
defendant would pay the usual commission on pur¬ 
chase price, and that the plaintiff, in consequence 
of such promise, obtained such a purchaser, where¬ 
upon the defendant signed a contract for the sale 
of said property to said purchaser, but failed and 
refused to carry out the terms of said contract, al¬ 
though the purchaser was ready, willing and able 
to buy upon the terms and conditions which the de¬ 
fendant proposed, and therefore, the defendant was 
indebted to the plaintiff for the proper amount of 
commission. It is believed unnecessary to argue 
that the first count sets forth a good and complete 
cause of action. 
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Count 2. 


The second count raises the question of the per¬ 
sonal and individual liability of one who has wrong¬ 
fully and erroneously represented herself to be the 
agent with authority to negotiate for the sale of 
property, when in truth and in fact she had no such 
authority. This count claims as damages the 
amount of the usual commission, being Five Hun¬ 
dred and Five ($505) Dollars, by reason of the mis¬ 
representations made by the defendant, and the 
breach of the express and implied warranty of au¬ 
thority on her part. 

As to the form of action in the second count, it is 
an action for damages for breach of express and 
implied warranty, and it is believed that such an 
action sounds in contract. 

In 34 L. R. A. (N. S.) in the note at page 535, 
it is stated as follows: 

“The modern theory is that one who as¬ 
sumes to contract for another without author¬ 
ity is liable is an action upon the express and 
implied contract made by the assumed agent 
that he has the authority so to contract, or in 
other words, upon the express or implied 
warranty of authority. Actual fraud is un- 
necessarv in this form of action/’ 

An examination of the case cited in the note just 
referred to demonstrates that plaintiff's action is 
properly brought. 

In the case of 

Oliver vs. Morawetz, 97 Wis. 332, 

in which the facts were verv similar to the facts dis- 
closed in the amended declaration in this case, it 
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was held that an action for a breach of an implied 
warranty was proper, and also that assumpsit may 
be maintained upon the express warranty of assur¬ 
ance of authority. 

The case of 

Downs vs. Bankhead, 44 Appeals, D. C. 101, 

was an action ex contractu against the defendant in 
his personal capacity, although the contract had 
been signed by him as agent, as is also the case in 

Magruder vs. Belt, 12 Appeals, D. C. 151, 

w r here the defendant had signed the contract as 
“agent,’’ and he was sued individually, and held 
personally liable for the commission. 

As to the point that the defendant is personally 
liable, the authorities are uniform and abundant. It 
will be recalled that the defendant signed the con¬ 
tract as ‘ ‘attorney for owrner,” without disclosing 
the name of the ow T ner. The law on this point is 
fully treated in a note in 42 L. R. A. (N. S.) begin¬ 
ning at page 1, the cases particularly in point being 
on page 16. 

It w T as held in the case of 

Metcalf vs. Williams, 104 U. S., 93, 

that if a party merely adds “agent’’ or similar 
designation, without disclosing his principal, he is 
personally bound. The appendix is regarded as a 
descriptio personae. 

“The mere addition of the word ‘agent’ to 
the name of a party to a contract will not, in 
the absence of a plea of agency or evidence 
of his capacity as such, prevent a recovery 
against him.” 

Magruder vs. Belt, 12 Appeals, D. C. 151. 
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“The rule of agency is well established that 
where an agent personally entered into a 
contract with a third party who is ignorant of 
the existence of the agency, or where the 
agent falsely contracts as agent, where no 
agency exists, or where one represents him¬ 
self as agent for a principal who does not 
exist, or who is not responsible in law, the 
agent binds himself.” 

Downs vs. Bankhead, 44 Appeals, D. C. 101. 

On the point as to combining an action ex con¬ 
tractu with an action ex delicto in one count, it is 
submitted that the second count does not do so, and 
that it sets forth a cause of action ex contractu. If 
it should not be considered to set forth such a cause 
of action, then the only other construction which 
could be put upon it is that it sets forth a cause of 
action ex delicto, and assuming for the purposes of 
argument that the second count should be consid¬ 
ered to set forth a cause of action ex delicto, and 
that the other counts sound in contract, the plaintiff 
is within her rights, as under the law, counts ex 
delicto and ex contractu may be joined in the same 
declaration when thev relate to the same transac- 
tion. Section 1532 Code of Laws for the District of 
Columbia. 

Minton vs. F. G. Smith Piano Co., 36 Appeals, 
D. C. 137. 


Count 3. 

The third count principally differs from the other 
counts in that it is alleged that the defendant in 
addition to representing herself to be the duly and 
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lawfully authorized agent of the owner for the pur¬ 
pose of negotiating the sale of the property was 
also at the same time a part owner of the property. 

It is well established that when a person is the co¬ 
owner of property, and contracts as agent for the 
sale of such property, he renders himself personally 
liable for the commission under the contract as co¬ 
owner, even though he signed as agent. 

Magruder vs. Belt, 12 Appeals, D. C. 151. 

It is also well established that when a co-owner 
signs a contract for the sale of property, it is no de¬ 
fense in an action for commission to say that the 
other owners refused to make the sale, inasmuch as 
the owner who signed the contract was a part owner 
of the property, and it was entirely proper for him 
to engage a real estate agent to procure a purchaser 
and to agree to pay him for his services. 

Rhees vs. Morris, 52 Appeals, D. C. 27. 

Count 4. 

The fourth count contained the same general alle¬ 
gations of representation of authority, the procur¬ 
ing of the purchaser, and signing of the contract for 
the sale of the property by the defendant, and the 
failure of the defendant to consummate the deal, 
the principal new matter stated in this count being 
the allegation that “the defendant did personally 
obligate herself for the payment of the commission.” 
This count sets forth a good cause of action for 
breach of defendant’s express agreement to pay 
the commission personally, which agreement would 
be legally sufficient to bind her personally without 
consideration of the question of rightful or wrong¬ 
ful representation as to agency. 

9 


In conclusion, plaintiff alleges that each of the 
four counts of the amended declaration sets forth a 
good cause of action, and that the trial judge com¬ 
mitted error in sustaining the demurrer to the 
amended declaration, and that the judgment should 
be reversed. 


Respectfully submitted, 

Leon Pretzfelder, 

G. Percy McGlue, 
Attorneys for Plaintiff. 
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